§930.40

its effects on any coastal use or re-
source, associated facilities (e.g., pro-
posed siting and construction of access
road, connecting pipeline, support
buildings, and the effects of the associ-
ated facilities (e.g., erosion, wetlands,
beach access impacts), must all be con-
sistent to the maximum extent prac-
ticable with the enforceable policies of
the management program.

(c) In making their consistency de-
terminations, Federal agencies shall
ensure that their activities are con-
sistent to the maximum extent prac-
ticable with the enforceable, policies of
the management program. However,
Federal agencies should give consider-
ation to management program provi-
sions which are in the nature of rec-
ommendations.

(d) When Federal agency standards
are more restrictive than standards or
requirements contained in the manage-
ment program, the Federal agency may
continue to apply its stricter stand-
ards. In such cases the Federal agency
shall inform the State agency in the
consistency determination of the stat-
utory, regulatory or other basis for the
application of the stricter standards.

(e) State permit requirements. Federal
law, other than the CZMA, may require
a Federal agency to obtain a State per-
mit. Even when Federal agencies are
not required to obtain State permits,
Federal agencies shall still be con-
sistent to the maximum extent prac-
ticable with the enforceable policies
that are contained in such State per-
mit programs that are part of a man-
agement program.

§930.40 Multiple Federal agency par-
ticipation.

Whenever more than one Federal
agency is involved in a Federal agency
activity or its associated facilities af-
fecting any coastal use or resource, or
is involved in a group of Federal agen-
cy activities related to each other be-
cause of their geographic proximity,
the Federal agencies may prepare one
consistency determination for all the
federal activities involved. In such
cases, Federal agencies should consider
joint preparation or lead agency devel-
opment of the consistency determina-
tion. In either case, the consistency de-
termination shall be transmitted to
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the State agency at least 90 days before
final decisions are taken by any of the
participating agencies and shall com-
ply with the requirements of §930.39.

§930.41 State agency response.

(a) A State agency shall inform the
Federal agency of its concurrence with
or objection to the Federal agency’s
consistency determination at the ear-
liest practicable time, after providing
for public participation in the State
agency’s review of the consistency de-
termination. The Federal agency may
presume State agency concurrence if
the State agency’s response is not re-
ceived within 60 days from receipt of
the Federal agency’s consistency deter-
mination and supporting information
required by §930.39(a). The 60-day re-
view period begins when the State
agency receives the consistency deter-
mination and supporting information
required by §930.39(a). If the informa-
tion required by §930.39(a) is not in-
cluded with the determination, the
State agency shall notify the Federal
agency in writing within 14 days of re-
ceiving the determination and sup-
porting information that the 60-day re-
view period has not begun, identify
missing information required by
§930.39(a), and that the 60-day review
period will begin when the missing in-
formation is received by the State
agency. If the State agency has not no-
tified the Federal agency that informa-
tion required by §930.39(a) is missing
within the 14 day notification period,
then the 60-day review period shall
begin on the date the State agency re-
ceived the consistency determination
and accompanying information. The
State agency’s determination of wheth-
er the information required by
§930.39(a) is complete is not a sub-
stantive review of the adequacy of the
information provided. Thus, if a Fed-
eral agency has submitted a consist-
ency determination and information
required by §930.39(a), then the State
agency shall not assert that the 60-day
review period has not begun because
the information contained in the items
required by §930.39(a) is substantively
deficient. The failure to submit infor-
mation not required by 930.39(a) shall
not be a basis for asserting that the 60-
day review period has not begun.
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(b) State agency concurrence shall
not be presumed in cases where the
State agency, within the 60-day period,
requests an extension of time to review
the matter. Federal agencies shall ap-
prove one request for an extension pe-
riod of 15 days or less. In considering
whether a longer or additional exten-
sion period is appropriate, the Federal
agency should consider the magnitude
and complexity of the information con-
tained in the consistency determina-
tion.

(c¢) Final Federal agency action shall
not be taken sooner than 90 days from
the receipt by the State agency of the
consistency determination unless the
State concurs or concurrence is pre-
sumed, pursuant to paragraphs (a) and
(b), with the activity, or unless both
the Federal agency and the State agen-
cy agree to an alternative period.

(d) Time limits on concurrences. A
State agency cannot unilaterally place
an expiration date on its concurrence.
If a State agency believes that an expi-
ration date is necessary, State and
Federal agencies may agree to a time
limit. If there is no agreement, later
phases of, or modifications to, the ac-
tivity that will have effects not evalu-
ated at the time of the original consist-
ency determination will require either
a new consistency determination, a
supplemental consistency determina-
tion under §930.46, or a phased review
under §930.36(d) of this subpart.

(e) State processing fees. The Act does
not require Federal agencies to pay
State processing fees. State agencies
shall not assess a Federal agency with
a fee to process the Federal agency’s
consistency determination unless pay-
ment of such fees is required by other
federal law or otherwise agreed to by
the Federal agency and allowed by the
Comptroller General of the United
States. In no case may a State agency
stay the consistency review period or
base its objection on the failure of a
Federal agency to pay a fee.

[65 FR 77154, Dec. 8, 2000, as amended at 71
FR 827, Jan. 5, 2006]

§930.42

(a) Management programs shall pro-
vide for public participation in the
State agency’s review of consistency
determinations. Public participation,

Public participation.

§930.42

at a minimum, shall consist of public
notice for the area(s) of the coastal
zone likely to be affected by the activ-
ity, as determined by the State agency.

(b) Timing of public notice. States
shall provide timely public notice after
the consistency determination has
been received by the State agency, ex-
cept in cases where earlier public no-
tice on the consistency determination
by the Federal agency or the State
agency meets the requirements of this
section. A public comment period shall
be provided by the State sufficient to
give the public an opportunity to de-
velop and provide comments on wheth-
er the project is consistent with man-
agement program enforceable policies
and still allow the State agency to
issue its concurrence or objection with-
in the 60 day State response period.

(c) Content of public notice. The public
notice shall:

(1) Specify that the proposed activity
is subject to review for consistency
with the enforceable policies of the
management program;

(2) Provide sufficient information to
serve as a basis for comment;

(3) Specify a source for additional in-
formation, e.g., a State agency web
site; and

(4) Specify a contact for submitting
comments to the State agency.

(d) Procedural options that may be
used by the State agency for issuance
of public notice include, but are not
limited to, public notice through an of-
ficial State gazette, a local newspaper
serving areas of coastal zone likely to
be affected by the activity, individual
State mailings, public notice through a
management program newsletter, and
electronic notices, e.g., web sites. How-
ever, electronic notices, e.g., web sites,
shall not be the sole source of a public
notification, but may be used in con-
junction with other means. Web sites
may be used to provide a location for
the public to obtain additional infor-
mation. States shall not require that
the Federal agency provide public no-
tice. Federal and State agencies are en-
couraged to issue joint public notices,
and hold joint public hearings, to mini-
mize duplication of effort and to avoid
unnecessary delays, so long as the joint
notice meets the other requirements of
this section.
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